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INTRODUCTION

Platform work, commonly referred to as ‘gig’ work, was pioneered by platforms like Uber,
Airbnb, and Postmates. While they brought lots of efficiencies and introduced novel ways of
transacting (e.g. assigning rides via an algorithm), they have also been heavily criticized for
unfair practices aimed at circumventing regulatory contradictions (Karanovic, Berends and
Engel, 2020).

With the global covid-19 pandemic further revealed the precariousness of platform work,
especially for workers on the frontlines (e.g. food delivery riders), there is a pressing need to
address challenges affecting decent work. Given profound overall shifts in labor relations, this
should include consideration of the relationship between data governance, competition policy,
labor regulation, and social protection.

This Reshaping Work Onward conference brought 70 leading academics, policymakers, and
advocates from a dozen countries, including South Africa, Brazil, India, the US, UK, and
Mexico, to discuss and debate these challenges.

This report synthesizes these discussions as a contribution to the ongoing dialogue on
important policy issues.

DATA GOVERNANCE

Currently, the collected data on workers, consumers as well as transactions remains the
uncontested property of platform owners. Some municipalities require platform companies to
share their data for data-powered decision-making (e.g. New York City), however, this is
largely an exception.

While data can be a powerful tool to adequately match supply and demand and enable
personalization of goods and services for various heterogeneous groups of users, it also raises
ethical questions. Namely, there have been accounts of companies using the data to surveil
and control workers as well as engage in algorithmic ‘nudging’ — a method for exercising ‘soft
control’ over platform workers’ behavior (Rosenblat & Stark, 2016).

Conference discussants noted that workers have no way to meaningfully consent to platform
companies obtaining their personal data, nor insight into how that data is being used.

James Farrar, a former Uber driver who has recently brought a against
the company, which could have major implications for worker data access, explained that
workers are being deactivated from the app for so-called “fraudulent activity”, which includes
turning down work. He pointed that Uber and other digital platforms keep a wide range of data
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on drivers, but that drivers aren’t aware of what is kept on them or how it is used. “We are
entitled to all this data, but we have to fight to get access to it,” he said.

In addition, this data often powers automated decision making such as deactivating workers
from apps. Such automated decision making could prove useful in the cases where a worker
poses a danger to himself or the wider community, but it could also discriminate against
workers and impose levels of control that are not appropriate, especially for workers that are
not in a formal employment relationship with the platforms.

The inability to access the data not just by workers but also by decision-makers makes it
difficult to engage in evidence-based policy making. Meera Joshi, a former public official who
led New York City’s Taxi and Limousine Commission and promoted reforms including a
minimum wage floor for Uber drivers, argued that data rights are key to regulatory progress,
as without it there is an “incredible imbalance of power” between municipalities and digital
platform companies.

It is also important to acknowledge that data collection is supported by data infrastructure,
which transforms every action into codified data tokens. This data needs to be understood
within the context. This suggests a need for public policy and worker engagement on the
number of steps that precede data collection, including the decisions on what is collected or
not collected, and how it will be used and processed.

The power of data lies in aggregation, thus even if workers would have access to their personal
data, it would be difficult for them to make something out of it without seeing how it compares
to that of other users. Therefore, for workers, collective engagement and actions are critical
and it's where the government should step in.

e Workers and policymakers, especially at the municipal level, need uniform strategies
in regards to data access

e Workers, collectively and where possible through their representative organizations,
should have access to their own data so that they can improve their job performance

e Workers and companies should engage in social dialogue and negotiation regarding
what data is to be collected, how it will be used, and how it will be shared

e Policymakers should require platform companies to provide access to data to enable
evidence-based policymaking, and should be transparent with citizens regarding what
data is being requested

e Universities or Independent research institutes can assist municipalities in managing
data ethically, including protecting privacy, while providing transparency on questions
of societal concern
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COMPETITION POLICY

The key feature that makes platforms different from the business, as usual, is the existence of
network effects. That means that the value of the platform increases with every additional user
joining (Shankar & Bayus, 2003; Parker, Van Alstyne, and Choudary, 2016).

As the number of users goes up, the willingness to pay also goes up as well as the price that
platforms can charge for their services. This also means that a competitive advantage of one
platform over its rival increases, contributing to a long-run monopolization trajectory.

Zephyr Teachout, Associate Law Professor at Fordham Law School in the US and author of
“Break ‘Em Up” - a recently published book on tackling monopoly power, argues that re-
building the collective power of workers requires “destroying illegitimate corporate power”,
which means breaking up digital platform monopolies.

Teachout argued that when companies establish a monopoly position, workers’ power is
undermined as there is no “option to leave” to a competitor firm. She noted the importance of
links made between problems of monopolization in the digital platform sector and similar
issues in other sections of the economy.

Anti-trust legislation is outdated and open to abuse, to the point that competition laws are even
being weaponized by digital platforms to prevent self-employed workers from collective
bargaining, as a recent case in the European Union has highlighted.

Yet different approaches may be needed for different types of platforms. In some cases, like
social media where 'network effects' are at play, classic anti-trust measures are unlikely to
prove effective. Moreover, it is important to consider the effects of anti-trust measures on
innovation and efficiency, noting that monopolies weaken incentives towards innovation over
the long-run, as potentially more innovative competitors cannot gain a foothold in the market.

Key Considerations

e Policy measures preventing platforms from demanding excessive fees for the
intermediation

e Setting requirements for fair terms and conditions (e.g., with respect to access to data,
liability, lead time for notifications)

e Standards that require justification for various practices such as deactivation from the
platform
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UPDATING LABOR AND EMPLOYMENT LAW FOR THE DIGITAL
ECONOMY

Platform workers fall in gray areas of existing labor and employment frameworks, and platform
companies have based their business model on the premise that platform workers are
independent business owners (or contractors). Because platform workers lack basic labor
standards and a safety net that is generally tied to employment status, there is a cost transfer
or cost-shifting from the platform companies to the workers and ultimately to the broader
society. Platform workers bear costs of operations (e.g. car lease, gas, maintenance), and
must try to stay afloat in a business and industry in which they have no voice. Worker
advocates view these developments as a race to the bottom, as the platforms' business model
spreads across an increasing number of industries (e.g. health care).

Formulating a policy/legal framework to protect platform workers faces significant challenges.
Much of the policy debate gravitates around the binary status option of an employee or
independent contractor. Employment status or reclassification approaches like California's
ABS5 can provide basic standards for platform workers, but face the challenge of the flexibility
narrative that the platforms have weaponized. Many platform workers across the globe
embrace the flexibility narrative and push back against a reclassification approach. For
instance, in some countries such as India, platform work is viewed as a pathway to the formal
economy.

Strategies to advance platform workers' rights might also be found in international labor codes,
and case law in countries like France and Spain, where courts have ruled that delivery
drivers/riders are employees. There are also international instruments that can be used to
provide protections for independent contractors and become viable alternatives to the binary
distinction between employees and the self-employed. Thus, the International Labor
Organization (ILO) and the European Convention on Human Rights recognize principles and
rights that belong to all workers, regardless of employment status, including the right to
unionize and collective bargain.

There are also policy and regulatory frameworks that could be implemented at the local level.
One such framework is to provide basic labor standards for independent contractors through
regulatory action by municipalities. Examples of this approach include New York City and
Seattle's ordinances establishing minimum wages for rideshare drivers. The Seattle regulation
also included a companion ordinance offering protections against deactivation, including funds
for when drivers decide to challenge such practice. The Seattle approach was shaped largely
by two considerations: the appropriateness of legislating employment status at the local level
(i.e. this should be more properly handled by the state), and the spread of workers' support
for the flexibility narrative.
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Another possible local approach would be a consumer protection framework, which would
weaponize (in favor of workers) the platform's argument that workers are consumers of the
platform technology. This approach would enable regulators to protect workers in litigation of
wage theft cases. Disputes over pay and tips would be treated as consumer protection cases.
However, a key limitation of this and other local regulatory approaches is the lack of a pathway
to collective bargaining rights. If platform workers are classified as independent contractors,
they are prohibited from forming or joining unions by anti-trust laws in most countries around

the world. Additionally, the subnational regulatory approach faces the challenge of the platform
companies' well-funded lobbying and litigation efforts at the state/province and local levels.

To conclude: a key challenge for policymaking lies in the flexibility narrative that fits the reality
of many markets across the world. While local regulatory and consumer protection frameworks
are promising approaches for promoting better labor standards, the need remains for collective
bargaining rights. An answer to the dilemma of employment/independent contractor status
might be found in the universalism of international rights frameworks that guarantee
protections for all workers, regardless of employment status.

e Workers and policymakers should seek ways to adapt international labor rights
frameworks to the platform sector
Policymakers, especially at municipal level, should link licensing to data access
Policymakers and workers should engage consumer organizations to consider
strengthening consumer protection frameworks to cover platform workers as ‘users’

e Municipalities should ensure employment laws that are adapted to cover platform
workers
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About Reshaping Work

Reshaping Work is a Foundation headquartered in Amsterdam, which took off in 2016 in order
to bring different stakeholders together to jointly discuss the future of work and find ways to
shape it.

Reshaping Work conferences discuss the most prominent issues in regards to the platform
economy, and digital innovations more broadly. These intimate events gather 200-250 people
for continental-level conferences, while the regional-level events are confined to 100-150
experts on the topic, who have interest or stakes in a particular geographic region.

Reshaping Work Onward is an edition of independently organized events held in a virtual or
hybrid setting, providing the opportunity for people to engage in a discussion on timely topics
with various experts in the fields of platform economy, artificial intelligence, and future of work
more generally.
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